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June 29, 2016 
 
Ms. Joan Woldt 
Bank First National 
101 City Center 
Oshkosh, WI 54903 
 
Dear Ms. Woldt: 
  

This letter is sent to you in connection with your bank’s purchase of the City of Oshkosh 
Series 2013 Revenue Bonds (UW Oshkosh Foundation Welcome Center Project) bond issue. 
  

As you know, our office and the Wisconsin Department of Justice have reviewed a letter 
from the University of Wisconsin-Oshkosh (University) which was provided to you as part of 
that bond issue, either before or after the bond closing.   This letter purports to guarantee that the 
University will pay certain sums if those sums are not paid by the University of Oshkosh 
Foundation (Foundation) in connection with the bond issue.  A copy is enclosed.  
  

The letter states, generally, that if the Foundation fails to cover project expenses or debt 
service or if other specified eventualities occur, the University will pay the defaulted obligations. 
We have concluded that the pledges made in this letter are void and unenforceable.  That 
conclusion rests on the provisions of the Wisconsin Constitution.   
  

Article VIII, Section 3 of the Constitution provides (with exceptions not material here) 
that the credit of the state shall never be given, or loaned in aid of any individual, association, or 
corporation.  The University’s enclosed letter violates that provision because it purported to lend 
the credit of the University to support the Foundation’s borrowing in connection with the bond 
issue. 
  

Two Wisconsin appellate court cases have addressed the problems that these void 
guaranties create.  In Ehrlich v. City of Racine, 26 Wis. 2d 352, 132 NW 2d 489 (1965), the 
parties agreed that the City would annex certain land and would receive a storm sewer easement 
across that land.  The City agreed to pay the landowners the difference between their actual 
property taxes and the amount they would have paid at a property assessment of $500/acre.  The 
Supreme Court held that the agreement violated the Uniformity Clause of the Constitution, set 
forth in Article VIII, Section 1. 
     

In Cornwell v. City of Stevens Point, 159 Wis. 2d 136, 464 NW 2d 33 (Ct. App. 1990), 
Cornwell and the City had agreed that the City would annex Cornwell’s land.  Cornwell agreed 
not to develop the land, and granted the City the right to pump groundwater from the land for 
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city use.  In exchange, the City agreed to reimburse Cornwell for all real estate taxes payable for 
the annexed property.  This, too, was held to violate the Uniformity Clause of the Constitution. 
  

In both of these cases, the reviewing court ruled that because the contracts between the 
cities and the landowners were unconstitutional, their provisions could not be enforced.  But the 
courts also refused to invalidate the annexations and easements.  The courts declared that the 
judiciary would not assist the parties, deliberately leaving the parties where they had placed 
themselves through their unconstitutional agreements. 
  

We have concluded that our courts, asked to enforce the unconstitutional guaranty 
agreement the University has issued, would deny enforcement of the guaranty and would not 
grant any other relief.  That result would leave the University, the Foundation, and the 
Foundation’s lenders exactly where the court found them. 
  

Having determined that this guaranty is void and unenforceable, we write to notify the 
bank that the University will not honor the guaranty set forth in the enclosed letter.  This 
statement applies with the same force to any purported University guaranty that may have been 
provided to the bank, but of which the University currently is unaware.  Further, the bank must 
not offer or provide this purported guaranty to other entities as an assurance of payment by the 
University of any Foundation liabilities or obligations of any kind.   
  

We are available to meet if you have questions or wish to discuss this matter in more 
detail. 
 
Sincerely, 

 
 
 
 

Tomas L. Stafford 
General Counsel 
 
Encl. 
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 June 29, 2016 

 

Attorney Barbara Conley 
401 Charmany Drive 
Madison, WI 53719 
 
Dear Ms. Conley: 

 This letter is sent to you in connection with your client, First Business Bank, and the 
bank’s purchase of the City of Oshkosh Conduit Bonds, Series 2012 (Oshkosh Investors, LLC. 
Project) bond issue, and its purchase of the Town of Rosendale Revenue Refunding Bonds, 
Series 2015 (Rosendale Biodigester Project) bond issue. 

 As you know, our office and the Wisconsin Department of Justice have reviewed letters 
from the University of Wisconsin-Oshkosh (University) which were provided to you as part of 
these bond issues, either before or after the bond closing.   These letters purport to guaranty that 
the University will pay certain sums if those sums are not paid by the University of Oshkosh 
Foundation (Foundation) in connection with the bond issues.  Copies are enclosed.  

 The letters state, generally, that if the Foundation fails to cover project expenses or debt 
service or if other specified eventualities occur, the University will pay the defaulted obligations. 
We have concluded that the pledges made in these letters are void and unenforceable.  That 
conclusion rests on the provisions of the Wisconsin Constitution.   

 Article VIII, Section 3 of the Constitution provides (with exceptions not material here) 
that the credit of the state shall never be given, or loaned in aid of any individual, association, or 
corporation.  The University’s enclosed letter violates that provision because it purported to lend 
the credit of the University to support the Foundation’s borrowing in connection with the bond 
issue. 

 Two Wisconsin appellate court cases have addressed the problems that these void 
guaranties create.   In Ehrlich v. City of Racine, 26 Wis. 2d 352, 132 NW 2d 489 (1965), the 
parties agreed that the City would annex certain land and would receive a storm sewer easement 
across that land.  The City agreed to pay the landowners the difference between their actual 
property taxes and the amount they would have paid at a property assessment of $500/acre.  The 
Supreme Court held that the agreement violated the Uniformity Clause of the Constitution, set 
forth in Article VIII, Section 1. 
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    In Cornwell v. City of Stevens Point, 159 Wis. 2d 136, 464 NW 2d 33 (Ct. App. 1990), 
Cornwell and the City had agreed that the City would annex Cornwell’s land.  Cornwell agreed 
not to develop the land, and granted the City the right to pump groundwater from the land for 
city use.  In exchange, the City agreed to reimburse Cornwell for all real estate taxes payable for 
the annexed property.  This, too, was held to violate the Uniformity Clause of the Constitution. 

 In both of these cases, the reviewing court ruled that because the contracts between the 
cities and the landowners were unconstitutional, their provisions could not be enforced.  But the 
courts also refused to invalidate the annexations and easements.  The courts declared that the 
judiciary would not assist the parties, deliberately leaving the parties where they had placed 
themselves through their unconstitutional agreements. 

 We have concluded that our courts, asked to enforce the unconstitutional guaranty 
agreement the University has issued, would deny enforcement of the guaranties and would not 
grant any other relief.  That result would leave the University, the Foundation, and the 
Foundation’s lenders exactly where the court found them. 

 Having determined that these guaranties are void and unenforceable, we write to notify 
the bank that the University will not honor the guaranties set forth in the enclosed letters. This 
statement applies with the same force to any purported University guaranty that may have been 
provided to the bank, but of which the University currently is unaware. Further, the bank must 
not offer or provide these purported guaranties to other entities as an assurance of payment by 
the University of any Foundation liabilities or obligations of any kind.   

 We are available to meet if you have questions or wish to discuss this matter in more 
detail. 

Sincerely, 

 
Tomas L. Stafford 
General Counsel 
 
Encls. 
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June 29, 2016 

 

Mr. Thomas Harkless 
Senior Vice President 
Wells Fargo, Government and Not-for-Profit Banking Group 
100 E. Wisconsin Avenue, 14th Floor 
Milwaukee, WI 53202 
 
Dear Mr. Harkless: 

 This letter is sent to you in connection with your bank’s purchase of the City of Oshkosh 
Midwestern Disaster Area Bonds, Series 2010 (UW Oshkosh Foundation Witzel biodigester 
project) bond issue, and its purchase of the Town of Rosendale Midwestern Disaster Area Bonds, 
Series 2012 (UW Oshkosh Foundation Rosendale biodigester project) bond issue. 

 As you know, our office and the Wisconsin Department of Justice have reviewed letters 
from the University of Wisconsin-Oshkosh (University) which were provided to you as part of 
these bond issues, either before or after the bond closing.   These letters purport to guarantee that 
the University will pay certain sums if those sums are not paid by the University of Oshkosh 
Foundation (Foundation) in connection with the bond issues.  Copies are enclosed.  

 The letters state, generally, that if the Foundation fails to cover project expenses or debt 
service or if other specified eventualities occur, the University will pay the defaulted obligations.  
We have concluded that the pledges made in these letters are void and unenforceable.  That 
conclusion rests on the provisions of the Wisconsin Constitution.   

 Article VIII, Section 3 of the Constitution provides (with exceptions not material here) 
that the credit of the state shall never be given, or loaned in aid of any individual, association, or 
corporation.  The University’s enclosed letter violates that provision because it purported to lend 
the credit of the University to support the Foundation’s borrowing in connection with the bond 
issue. 

 Two Wisconsin appellate court cases have addressed the problems that these void 
guaranties create.   In Ehrlich v. City of Racine, 26 Wis. 2d 352, 132 NW 2d 489 (1965), the 
parties agreed that the City would annex certain land and would receive a storm sewer easement 
across that land.  The City agreed to pay the landowners the difference between their actual 
property taxes and the amount they would have paid at a property assessment of $500/acre.  The 
Supreme Court held that the agreement violated the Uniformity Clause of the Constitution, set 
forth in Article VIII, Section 1. 
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    In Cornwell v. City of Stevens Point, 159 Wis. 2d 136, 464 NW 2d 33 (Ct. App. 1990), 
Cornwell and the City had agreed that the City would annex Cornwell’s land.  Cornwell agreed 
not to develop the land, and granted the City the right to pump groundwater from the land for 
city use.  In exchange, the City agreed to reimburse Cornwell for all real estate taxes payable for 
the annexed property.  This, too, was held to violate the Uniformity Clause of the Constitution. 

 In both of these cases, the reviewing court ruled that because the contracts between the 
cities and the landowners were unconstitutional, their provisions could not be enforced.  But the 
courts also refused to invalidate the annexations and easements.  The courts declared that the 
judiciary would not assist the parties, deliberately leaving the parties where they had placed 
themselves through their unconstitutional agreements. 

 We have concluded that our courts, asked to enforce the unconstitutional guaranty 
agreement the University has issued, would deny enforcement of the guaranties and would not 
grant any other relief.  That result would leave the University, the Foundation, and the 
Foundation’s lenders exactly where the court found them. 

 Having determined that these guaranties are void and unenforceable, we write to notify 
the bank that the University will not honor the guaranties set forth in the enclosed letters. This 
statement applies with the same force to any purported University guaranty that may have been 
provided to the bank, but of which the University currently is unaware.Further, the bank must not 
offer or provide these purported guaranties to other entities as an assurance of payment by the 
University of any Foundation liabilities or obligations of any kind.   

 We are available to meet if you have questions or wish to discuss this matter in more 
detail. 

Sincerely, 
 
 
 
 

Tomas L. Stafford 
General Counsel 
 
Encls. 
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