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EXECUTIVE SUMMARY

Compliance with copyright law among higher education institutions has received increased scrutiny within the past few years.  This report provides a summary of the copyright regulations and describes findings on policies and procedures related to copyright, copyright education programs, and copyright enforcement activities at UW System institutions.  The primary aim of the review was to identify practices at UW System institutions and various other higher education institutions upon which the UW System could build to effectively address copyright infringement issues.

UW Organizational Structure

The review found that significant copyright expertise exists within the UW System.  Some UW institutions have formalized structures to carry out copyright functions.  Two approaches have shown the potential for effectiveness.  One approach is to assign copyright functions to an individual campus copyright officer.  The other approach is to establish a group of individuals representing various campus units to coordinate copyright activities.

UW Copyright Policies and Procedures

In addition to the System copyright-related policies, Financial and Administrative Policies G10 and G27 and Board of Regents Policy Document 97-2, UW institutions have adopted policies to address specific copyright issues, such as acceptable use of university computers, library reserves, and World Wide Web.  Some UW institutions have published their policies online at a single location for easy access.  The review also found that some UW System institutions have developed procedures to implement the Digital Millennium Copyright Act and to guide functions dealing with certain copyrighted materials, such as course packs; audio, video, and multimedia materials; and electronic reserves.

Copyright Education 

The review found that UW System Administration and all UW System institutions have provided some type of copyright education to faculty, staff, and students.  Copyright education targeting faculty and staff has intensified within the last few years through seminars, conferences, flyers, and online presentations.  Copyright education targeting students has varied.  However, some UW institutions and other higher education institutions have found ways to include copyright topics in school curricula and in various other student activities.

Copyright Enforcement

All UW System institutions reported having received reports of actual or alleged incidents of copyright infringement.  However, no UW institution has been sued for alleged copyright infringement activity.  UW staff indicated, and documentation we reviewed confirmed, that legitimate incidents have been fully investigated and have been satisfactorily addressed in a timely manner.  In addition, the review found UW System institutions have adopted some practices to reduce the incidence of copyright infringement.

SCOPE

The University of Wisconsin System Administration (UWSA) Office of Operations Review and Audit, under the auspices and supervision of UWSA Office of General Counsel, reviewed University of Wisconsin (UW) System institutions’ policies and procedures related to copyright.  The purpose of the review was to identify practices at UW System institutions and various other higher education institutions upon which the UW System could build to effectively address copyright infringement issues.

In conducting the review, we examined:  1) federal copyright requirements, 2) UW System institutions’ and other higher educational systems’ policies and procedures related to copyright; and 3) actions taken by UW System institutions to address copyright infringement issues.

In preparing the review, we visited UW-Madison, Milwaukee, Stevens Point, and Stout; conducted phone interviews with staff at UW Colleges, UW-Eau Claire, Extension, Green Bay, La Crosse, Oshkosh, Parkside, and Superior; and reviewed policies adopted by other UW System institutions where staff were not interviewed and by other higher education institutions.

UW staff we interviewed included directors or assistant directors of libraries; chief information officers and/or their assistants; directors of publication/instructional media and/or their assistants; institution legal counsel (UW-Madison, Milwaukee, and Green Bay); some bookstore managers; and some deans/assistant deans.  We also contacted staff at some higher education institutions about their policies and efforts to educate faculty, staff, and students about copyright.

BACKGROUND

A number of incidents within the past few years provide evidence of increased scrutiny of copyright compliance on college and university computer networks.  For instance:

· The Chronicle of Higher Education reported in December 1999 that a University of Oregon student was sentenced to two years of probation for illegal distribution of copyrighted materials using the campus computer network.

· In April 2000, the music band Metallica filed suit against Napster, a digital service company that lets users exchange music files over the Internet for free; Indiana University; the University of Southern California; and Yale University for encouraging students to pirate Metallica’s music.  Indiana University, the University of Southern California, and Yale University were eventually dropped from the suit after the universities agreed to block access to Napster on their computer networks.

· The Chronicle of Higher Education reported in September 2000 that Oklahoma State University police seized a computer from a student accused by the Recording Industry Association of America (RIAA) of distributing copyrighted music.

· In December 2001, U.S. Customs agents seized computers and questioned students or network employees at Duke University, the Massachusetts Institute of Technology, Purdue University, the University of California-Los Angeles, and the University of Oregon of alleged software piracy.

The review was prompted by some of these incidents, coupled with recent changes in U.S. copyright laws, especially the Digital Millennium Copyright Act.

DISCUSSION

Traditionally, a best practices review evaluates against criteria that are considered to be the standard practices.  Universal standard practices have, however, been difficult to establish in copyright for a number of reasons.  Copyright regulations are vague and are subject to diverse interpretations.  Furthermore, the regulations are in a state of flux resulting from various legal challenges and pending legislative actions by Congress.  Thus, in the absence of universally adopted practices or best practices, we relied heavily on selected literature, some copyright experts’ professional opinions, efforts and approaches by UW institutions that have shown some effectiveness, and general consensus of UW institution staff who are knowledgeable about copyright practices.

In general, an effective approach to address copyright infringement should include at least two components:  prevention and enforcement.  Essential to both prevention and enforcement efforts are:

· establishing an organizational structure that can effectively carry out prevention and enforcement activities;

· having relevant policies and procedures;

· having designed an effort to educate university faculty, staff, and students about copyright; and

· taking appropriate and timely action when incidents or allegations of copyright infringement are detected.

This report provides a summary of U.S. copyright regulations and describes our findings on policies, procedures, copyright education programs, and enforcement activities.  We also describe various efforts undertaken by some UW System institutions, which institution staff believe have helped to deter copyright infringement.

U.S. COPYRIGHT REGULATIONS

We reviewed copyright law and changes in the law.  Regulations on copyright are exclusively federal.  The principal federal law on copyright is the U.S. Copyright Act (United States Code, Title 17).

The first U.S. copyright law, the Copyright Act of 1790, was derived from the U.S. Constitution (Article 1, Section 8, Clause 8).  Since 1790, the law was substantially revised four times, in 1831, 1870, 1909, and 1976, and amended numerous times.  The changes have largely been driven by changes in technology and copyright case law.  Some notable changes or amendments include:

· In 1802, the law was amended to grant protection for graphic prints, establishing for the first time that the Constitution’s language of copyright protection is not to be literally applied to “writings” alone.

· In 1831, the law was revised to incorporate musical compositions into copyright protection and to extend the copyright term (or period) from 14 years to 28 years.

· In 1870, the law was revised to grant protection for paintings and other works of the fine arts.

· In 1909, the law was revised to broaden protection to cover all works of authorship, and to extend the copyright renewable term from 14 years to 28 years.

· In 1976, the law was revised to bring the U.S. into accord with international copyright law, practices, and policies.  This resulted in adopting a new copyright term – life of the author plus fifty years.  Language dealing with libraries and technological developments, including cable television and computer software, was added.  Fair use, one of the most important exceptions to the exclusive rights granted to owners of copyrighted works, was also codified for the first time in the revision.

· In 1988, the U.S. became a Berne signatory.  (The Berne Convention is an international treaty reached in 1886 to attempt to provide mutual recognition of copyright between sovereign nations and promote the development of a more uniform term for copyright protection.)  A major change to the copyright law as a result of the Berne Convention was the elimination of the requirement of a copyright notice on copyrighted works.

· The No Electronic Theft (NET) Act was enacted in 1997.  This act amends the criminal copyright infringement provisions of the Copyright Law to provide greater copyright protection.

· In 1998, the Sonny Bono Copyright Term Extension Act was signed into law.  The law extends the duration of copyright in a work created on or after January 1, 1978 to the life of the author plus 70 years after the author’s death.
· In 1998, the Digital Millennium Copyright Act (DMCA) was signed into law.  DMCA amends the Copyright Act to:  1) implement World Intellectual Property Organization treaties by granting protection to works from other member countries or created by nationals of other member countries, and 2) create new or expand existing language to address a number of copyright-related issues, including online copyright infringement, computer program copying in the course of maintaining or repairing the computer, distance education, ephemeral recording, webcasting, and designs on vessel hulls.
· In 2002, the Technology, Education and Copyright Harmonization Act (TEACH) was signed into law.  TEACH amends the copyright law by expanding copyright exemptions to the digital transmission of copyrighted works by institutions of higher learning.
Copyright Protection

The U.S. Copyright Act (17 U.S.C. 106) gives the owner of a copyrighted work the exclusive right to do and to authorize any of the following:

1) reproducing or copying the work;

2) preparing new works that derive from the work;

3) distributing copies of the work to the public by sale or other transfer of ownership, or by rental, lease, or lending;

4) performing the work publicly; and

5) displaying the work publicly.

The protection is limited to the expression of ideas, but not the ideas themselves.  To be eligible for copyright protection, a work must be original and fixed in a tangible medium and be one of the following eight categories of works:

· literary works, including computer software;

· musical works, including any accompanying words;

· dramatic works, including any accompanying music;

· pantomimes and choreographic works;

· pictorial, graphic, and sculptural works;

· motion pictures and other audiovisual works;

· sound recordings; and

· architectural works.

The Copyright Act delineates some exceptions to the exclusive rights granted to an owner of a work.  These exceptions are limited, however.  Some of these exceptions include fair use, reproduction by libraries and archives, transfer of possession or disposal of a particular lawfully-made copy or phonorecord, face-to-face performance or display of copyrighted work, secondary transmission, ephemeral (limited and temporary) recordings for transmission or archival purposes, distribution or display of articles containing work lawfully reproduced that are offered for sale or other distribution to the public, compulsory licenses for making and distributing phonorecords; and use of certain works in connection with noncommercial broadcasting.

The protection for copyrighted work lasts until the copyright term expires, unless the owner elects to put the work in the public domain.  Currently, works created after 1978 are protected for the life of the author plus 70 years.  For works for hire (those works owned by an employer), anonymous works or pseudonymous works, protection lasts for 95 years from the date the work was published, or 120 years from creation of an unpublished work, whichever is shorter.  There are exceptions.  However, this is the general term.

Fair Use

One of the most important limitations or exceptions to the exclusive rights of copyright owners is called fair use.  The Copyright Act does not define fair use.  Rather the law provides four factors to be considered when making a determination about whether a particular use is a fair use.  These four factors are:

1) the purpose and character of the use, including whether such use is of a commercial nature or is for non-profit educational purposes;

2) the nature of the copyrighted work;

3) the amount and substantiality of the portion used in relation to the copyrighted work as a whole; and

4) the effect of the use upon the potential market for or value of the copyrighted work.

Fair use is determined on a case-by-case basis using these four factors.  Over the years, attempts were made to provide more specific guidance on fair use.  For instance, in 1966 a consortium of professional organizations, including representatives from publishers and higher education institutions, formed an Ad Hoc Committee on Copyright Law Revision to begin looking at developing specific guidance on fair use for educators.  The committee reached a preliminary agreement by 1969 on photocopying for classroom use and adopted the Agreement on Guidelines for Classroom Copying in Not-For-Profit Educational Institutions (often referred to as the Classroom Guidelines) in 1976.  The Classroom Guidelines had broad acceptance among higher education institutions and became the foundation of many institutions’ policies for classroom copying.  In 1976 Congress appointed the National Commission on New Technological Uses of Copyrighted Works (CONTU) to establish minimum standards of educational fair use under the 1976 Copyright Act.  In 1994 a Conference on Fair Use (CONFU) was held to develop guidelines for fair use in the electronic environment.  While some higher education institutions have elected to adopt some or parts of these guidelines as their institutional policies, they are not a substitute for the case-by-case analysis of the fair use factors in the Copyright Act.

Penalties for Copyright Infringement

According to Section 501(a) of the U.S. Copyright Act, anyone who violates any of the exclusive rights of the copyright owners is an infringer of copyright.  Should the infringement be established in federal court, the court can grant a temporary restraining order, issue an injunction, impound the infringing goods and devices used to create these goods, award monetary damages, or impose a prison sentence as a remedy.  The remedy depends on the type of violation, whether it is unintentional or willful, and the specific section of the law being violated.

The copyright owner can petition the court to recover for actual financial losses and any additional profits that the infringer may have earned from the infringement.  The copyright owner may also choose to receive statutory damages, ranging from a minimum of $250 to a maximum of $10,000.  The court has discretion in increasing or reducing the amount of statutory damages.  The court can reduce the damages to as little as $100 if unintentional or innocent infringers are able to prove their good faith.  On the other hand, the court can increase the damages to $50,000 from $10,000 for willful infringers.  The statutory damages for willfully circumventing copyright protection systems can be as high as $500,000 for the first offense and $1 million for subsequent offenses.  Willful infringement is a federal misdemeanor.  Thus, the court can also impose a prison term in addition to monetary damages.

Based on legal precedents, universities are not liable for activities of students who infringe on the materials of a copyright holder.  Under the DMCA, universities providing online services would qualify for certain protections from liability associated with copyright infringement, provided that universities meet certain conditions.  These conditions include filing with the U.S. Copyright Office a designation of an agent to receive notification of claimed infringement and taking down or blocking access to the claimed infringing materials upon receiving proper notification.
UW ORGANIZATIONAL STRUCTURE

We reviewed how UW System institutions are organized to enforce copyright policies and prevent violations.  In general, copyright functions at UW System institutions are decentralized and UW System institutions organize themselves differently to carry out these functions.  A guide developed for school boards by a consultant encourages the creation of the position of copyright officer.
  While there is not a single organizational structure that has proven to be most effective, some university officials we talked to agreed that two features are essential to any institutional organizational structure:

· Copyright expertise – The organizational structure should include university staff who are knowledgeable about copyright law.

· Campus-wide authority – The organizational structure should include the authority to coordinate copyright-related activities across all campus units.

Copyright Expertise

We found that significant expertise exists within the UW System.  At the System level, the Office of General Counsel and the Office of Learning and Information Technology provide the copyright expertise to the entire UW System and assume lead roles in educational programs to cultivate expertise at the institutions.  Legal counsel at UW-Madison, Milwaukee, and Green Bay also have considerable expertise in intellectual property and copyright matters.  A number of UW System institution officials we interviewed had many years of experience dealing with copyright.

Some staff have even been involved in national efforts to formulate copyright guidelines.  For instance, prior to joining UW-Madison, an administrator was part of a consortium that produced educational materials about fair use and various other copyright issues.  The director of libraries at UW-Madison was instrumental in shaping national policies on reserves.

Campus-Wide Authority

We found two formally established organizational structures to address copyright issues.  One approach is to assign copyright-enforcement activities to an individual campus copyright officer.  Another is to appoint a group of individuals.  Both of these structures show potential for having campus-wide impact.

UW-Eau Claire, UW-Parkside, and UW-Stevens Point appointed a campus copyright officer.  At UW-Stevens Point, the appointed copyright officer is the director of libraries.  At UW-Eau Claire and UW-Parkside, the information technology administrators serve as the campus copyright officers.  These are not new positions, but rather assignments of new responsibilities.  The copyright officers have authority to coordinate copyright functions and activities across all units on campus.  At UW-Stevens Point, copyright responsibilities are included in the director of libraries’ job description.  

UW-Milwaukee established an Intellectual Property Liaison Group.  Group membership consists of representatives from each school and college, and legal affairs.  The Intellectual Property Liaison Group’s charge is to coordinate efforts at UW-Milwaukee with regard to education about intellectual property rights and responsibilities.

We noticed that university staff we talked to were not sure who should be responsible for posting copyright warning notices on copy machines available for student and public use.  Kenneth Crews of Indiana University, a higher education leading authority on copyright, recommended that such notices be posted on all unsupervised photocopy machines, as well as on videocassette recorders, tape decks, microfilm readers, computers, printers, and any other equipment that is capable of making copies.
  Having a formal organizational structure for copyright functions, such as a campus copyright officer or a liaison group, would help to ensure that these warning notices are properly posted.

UW COPYRIGHT POLICIES AND PROCEDURES

The main purpose of having a copyright policy is to state UW System and UW System institutions’ intention to abide by copyright law.  Furthermore, copyright policy helps to define the parameters under which the UW System, UW System institutions, university faculty, staff, and students should operate.  The Educational Resources Information Center (ERIC) on Higher Education, a national information clearinghouse, encourages higher education institutions to develop and update university copyright policies and to post these policies online.
  Kenneth Crews of Indiana University also favors having campus copyright policies as these policies “may preclude exemplary damages or sidetrack charges of willful misconduct.”
  Robert Kasunic, an attorney-advisor at the U.S. Copyright Office and author of a number of articles on copyright, encourages universities to create a policy statement or faculty guide that will “provide educators with the information they need to make informed fair-use determinations.”

Policy Statements

We identified and reviewed a number of UW System and UW System institution policies that address aspects of copyright.  The three UW System copyright-related polices we identified are Financial and Administrative Policy G27, Financial and Administrative Policy G10, and Policy on Use of University Information Technology Resources, Board of Regents Policy Document (RPD) 97-2.  G10 addresses ownership of computer software.  G27 was last revised in 1997 and addresses ownership issues and provides a sample letter requesting permission to use copyrighted materials.  RPD 97-2 does not address copyright specifically, but does expect students, faculty, and staff who use university information technology resources to observe all applicable policies, regulations, and laws.


In addition to UW System policies, UW System institutions have adopted policies to address specific copyright issues.  (See Appendix).  Policies commonly adopted by UW System institutions cover acceptable use, library reserves, and the World Wide Web.  Most UW System institutions’ policies appear to have been adopted or revised within the last few years.  Nonetheless, some institution officials we interviewed indicated that some policies, including UW-Madison’s photocopying policy, which was last revised in 1983, would need to be reviewed to ensure they are up to date.

The UW System is similar to some other university systems in the types of copyright policies adopted.  University systems whose copyright policies we reviewed or inquired about included the University of California System, University of Texas System, University of North Carolina System, University of Minnesota System, University of Massachusetts System, University of Nebraska System, University of Colorado System, Indiana University, University System of Georgia, and University of Missouri System.  Some unique system-wide policies adopted or proposed by other systems include fair use (University of Texas System, Indiana University, and University System of Georgia), World Wide Web (University of Massachusetts System), and Digital Millennium Copyright Act (University of Colorado System and University of California System).  Among university systems whose policies we reviewed or inquired about, only the University of Texas System has adopted a comprehensive copyright policy, where ownership as well as use and management of copyrighted materials are covered in a single policy.

We reviewed locations where UW System institutions’ copyright policies are published.  We found that the policies are published by different offices at UW institutions and few UW institutions have published their policies online at a single location.  Three UW System institutions – UW-Eau Claire, Stevens Point, and Stout – have pages on their websites dedicated specifically to copyright resources, and UW-Stout has posted its policies there in addition to having printed copies available for faculty, students, and staff (Figure 1).  Publishing the policies online at a single location provides easy access to these policies.

Figure 1

UW-Stout Copyright Website
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Procedures

Procedures help to ensure that practices involving copyrighted materials are consistent.  Again, ERIC promotes universities’ developing procedures.  Some UW institution staff also believe that formal procedures are essential for certain university functions dealing with copyrighted materials.  We reviewed procedures UW System institutions have developed related to:

· course packs or anthologies;

· audio, video, and multimedia materials;

· electronic reserves; and

· implementation of the Digital Millennium Copyright Act (DMCA).

Course Packs or Anthologies

In addition to bound texts, faculty and instructional staff often assign supplemental reading materials.  These compiled materials, called course packs, commonly include excerpted copyrighted materials from textbooks, journals, and newspapers.  We found that not all UW System institutions are directly involved in course packs production and sales.  At UW-Madison, course packs are developed and sold to students through external and internal copy shops.  At UW-Stout, course packs are sold through the private bookstore.  At UW System institutions that are directly involved in course pack production and sales, the procedures vary.  UW-Milwaukee and UW-Stevens Point have developed formal policies and procedures on course packs.  Other UW institutions follow informal procedures.  The University of Texas System, which has provided extensive resources and consultation to other higher education institutions on copyright, does not have formal procedures but has developed a set of guidelines, or general rules, for course packs.

At UW-Milwaukee and UW-Stout, requests for copyright clearances from copyright owners for course packs are centralized to a certain extent.  At UW-Milwaukee, the bookstore is responsible for requesting copyright clearances for all course packs to be sold in the store.  At UW-Stout, the Library Learning Center processes all copyright clearances for materials placed in Instructional Resources.  At other UW System institutions, individual faculty members are generally responsible for obtaining the copyright clearances.  Centralizing copyright clearance requests may not be practical for all UW System institutions because of costs associated with staffing such a service.  However, UW institutions may still need a mechanism of ensuring that faculty members have obtained the necessary copyright clearances.

Some of the mechanisms various higher education institutions use to ensure the necessary clearances have been obtained included:

· Bob’s Copy Shop, an external copy shop which compiles course packs for UW-Madison, requires faculty members to sign a form indicating that they have obtained copyright clearances.

· Villanova University requires faculty members to show evidence that copyright clearances have been obtained.

· Harvard Printing and Publication Services, which produces course packs for Harvard University faculty, requires faculty members to sign the course pack production request form indicating that: 1) the course pack does not contain copyrighted materials, 2) the faculty member will take the responsibility for obtaining copyright clearances, or 3) the faculty member requests that Harvard Printing and Publication Services clear the copyright.

The monitoring of use and sale of course packs is done by the entity that dispenses the course packs, namely the bookstores or book rental offices.  The monitoring mechanisms employed by the bookstores or book rental offices to track the use and sale of each course pack appear to be effective.

Audio, Video, and Multimedia Materials

The advancement of technology in recent years has made it convenient to copy copyrighted audio and video materials or to transfer copyrighted audio, video, and multimedia materials into different format for other uses.  However, guidelines for uses of copyrighted audio, video, and multimedia materials have not kept up with the technology.  Existing guidelines include the Guidelines for Educational Uses of Music, Federal Guidelines for Off-Air Recording of Broadcasting Programming for Educational Purposes, Fair Use Guidelines for Educational Multimedia, and the Conference on Fair Use (CONFU) Guidelines.  The Technology, Education, and Copyright Harmonization Act (TEACH Act), which was signed into law in November 2002, extends the existing copyright exemption for certain classroom use of “dramatic literacy and musical works,” such as movie clips and songs, to not-for-profit institutions of higher learning, provided certain stringent conditions are met.
The few procedures related to audio, video, and multimedia materials we found at UW System institutions pertain to duplication.  The typical procedures for audio, video, or digital duplication involve making a determination of whether the duplication falls within fair use and asking the requester to obtain permission if and when it is determined that the duplication falls outside of fair use.  The fair use determination is made by staff receiving the request, in consultation with the publication and instructional media directors.  UW-Madison, Parkside, Stout, and Oshkosh have developed formal procedures for audio/visual duplication.  UW-Stevens Point has posted copyright warning notices on certain equipment, such as scanners.

Our research reveals a general struggle by other universities to come up with procedures for handling audio, video, and multimedia materials.  A number of institutions simply encourage their faculty, staff, and students to refer to the various guidelines.  The University of Texas System encourages their faculty, staff, and students to read the CONFU guidelines.  The university also offers a set of general rules should the CONFU guidelines fail to clarify the matter.

Electronic Reserve
Higher education institutions have been placing printed copyrighted materials on reserve for student use for a long time.  The American Library Association’s Model Policy Concerning College and University Photocopying for Classroom Research and Library Reserve Use had provided a basic framework for higher education institutions to develop their own reserve policies.  In our research, we did not find references to any lawsuits against higher education institutions related to these guidelines.  However, electronic reserve goes beyond photocopying.  The CONFU worked out a draft proposal for electronic reserves, but the proposal was never approved.


All UW System institutions we visited and at which we interviewed staff accept materials to be placed on electronic reserve.  A number of UW System institutions, including UW-Madison, Green Bay, La Crosse, Oshkosh, and Parkside, have established guidelines and procedures specific to electronic reserves.  The general procedures involve limiting access to the copyrighted materials placed on electronic reserve and removing the materials at the completion of the course.  Access is limited to the instructors and the students.  These procedures are consistent with procedures of some other universities whose electronic reserve policies and procedures we reviewed.

Digital Millennium Copyright Act (DMCA) Implementation

UW System Office of General Counsel serves as the designated agent to receive notification of claimed infringement for all UW System institutions, except UW-Madison and Milwaukee.  UW-Madison and UW-Milwaukee each designate their own agent.  At the time of our visits or interviews, UW-Eau Claire and UW-Whitewater had established formal take-down procedures -- procedures for investigating claimed infringements and removing the infringing materials.  UW-Stevens Point’s Network Policies include general procedures on enforcement of alleged copyright violations.  UW-River Falls adopted a policy statement of actions on violations.  However, UW-Stevens Point and UW-River Falls’ policies do not include specific take down procedures.

We reviewed or inquired about policies and procedures of other university systems.  We found that while a number of individual universities within the systems have adopted procedures specific to DMCA, only the University of Missouri System and University of California System have adopted system guidelines and procedures related to DMCA.

COPYRIGHT EDUCATION

Copyright education is and will continue to be critical in efforts to address copyright infringement issues.  The Educational Resources Information Center (ERIC) on Higher Education encourages colleges and universities to educate the university community about the law and to promote compliance.  Kenneth Crews of Indiana University and Georgia Harper of the University of Texas System, two higher education copyright experts, believe copyright education is essential to promote compliance.  A number of UW institution staff with whom we talked also agree that ongoing efforts to educate university faculty, students, and staff are important.  We found that UW System Administration and all UW System institutions have provided copyright education of some type to faculty, staff, and students.

Faculty and Staff Education

Faculty and staff copyright education efforts within the UW System have intensified within the last few years.  At the system level, the UW System Administration Office of Academic Affairs has hired a learning technology analyst.  A part of this analyst’s responsibilities is to coordinate copyright education activities for faculty, students, and staff and to share copyright resources across the UW System.  UW System Administration Office of General Counsel and Office of Academic Affairs have brought in copyright experts to address copyright and intellectual property issues at system-wide seminars and conferences for faculty, staff, and students.  UW System Office of General Counsel has also posted on its web page a summary of copyright law, frequently-asked questions about copyright, recent court decisions on challenges to copyright laws, and a video providing an overview of copyright law.  (Figure 2.)
Figure 2
UW System Office of General Counsel Web Page
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UW System institutions have also taken the initiative to educate their faculty and staff.  UW System institutions have included copyright topics in the faculty fall orientation, offered copyright conferences and seminars, and posted copyright educational materials on their websites or created links to various other resources on copyright.  We also found some unique efforts by a number of UW System institutions.  For instance:

· UW-Milwaukee School of Nursing provides a flyer about copyright to every faculty member.

· UW-Madison Division of Information Technology developed an on-line presentation on basic copyright issues for faculty and instructional staff.

Student Education

We found that the level and methods of copyright education targeting students at UW institutions varied.  UW System institutions are not unique in this respect, however.  Other higher education institutions we contacted also struggle with efforts to educate their students about copyright.  

UW-Madison reported some unique efforts to educate students about copyright.  UW-Madison recently launched My UW-Madison portal.  To activate the My UW-Madison accounts, students must review the university’s appropriate use guidelines and answer some questions.  One of the questions is specific to the distribution of copyrighted materials.  If the students give a wrong answer, the students are sent back to the appropriate use guidelines.  UW-Madison also regularly publishes copyright-related articles on weekly student newsletters, broadcasts via the Internet audio and video clips about copyright, and holds special educational sessions about copyright at student residence halls.  As part of the Digital Millennium Copyright Act (DMCA) procedures, UW-Madison has the students who are found committing copyright infringement meet with institution officials.  UW-Madison staff indicated that they have not detected repeated violations by the same students.

UW-Superior reported that the university recently joined a consortium of liberal arts colleges and universities.  As a member of this consortium, UW-Superior will be developing a one-credit required course on information literacy.  Information on copyright will be included in the curriculum.

UW-La Crosse Murphy Library adopted Wisconsin Association of Academic Librarians’ Information Literacy Competencies and Criteria for Academic Libraries in Wisconsin as learning outcomes for the information literacy course (UWL 100).  The course is open to all incoming UW-La Crosse freshmen.  One component of the course covers ethical uses of information, specifically copyright.
Our research on efforts by other universities found two student educational programs that have reached a large number of students.  The University of Delaware requires all students to pass an Electronic Community Citizenship Examination before they can use the university’s central computing resources.  During orientation week, the university provides the students with a student manual.  The manual explains the expectations for responsible computing behavior.  The university then gives a test.  The test includes ten questions about responsible computing and copyright.  The students must answer all ten questions successfully in order to be granted access to university computing resources.  The University of North Carolina-Chapel Hill also covers responsible computing use and copyright during student orientation week.

COPYRIGHT ENFORCEMENT

U.S. copyright law expects UW System institutions to show due diligence in taking actions when infringement is detected.  Should UW System institutions ever be challenged, it would be important to provide documentation showing evidence of actions taken.

Responses to Incidents

All UW System institutions we visited reported actual or alleged incidents of copyright infringement.  Most of the alleged incidents were received under the Digital Millennium Copyright Act (DMCA).  Actual counts of the number of allegations of infringement UW System institutions received were not possible for a number of reasons.  Also, some allegations of infringement lack the specificity to be treated as legitimate claims.

Other than UW-Madison, UW System institutions reported having received few allegations of infringement.  Most UW System institutions reported receiving one to two allegations of infringement a month.  No UW institution has been sued for alleged copyright infringement activity.
At most UW System institutions, the offices of information and technology are responsible for investigating claims of alleged copyright infringement.  Disciplinary actions beyond taking down the infringing materials, if any, are handled by the student affairs offices.  UW System institutions reported that most of the copyright infringement notices they received under DMCA appear to be for alleged violations committed by students at residence halls and involve file sharing.  Institutional officials interviewed indicated that each legitimate incident has been fully investigated and has been satisfactorily addressed.  We reviewed communications related to some of the alleged incidents and found that UW System institutions have taken timely action on these specific incidents.  Except at UW-Madison, documentation of alleged copyright infringement notices in the UW System primarily involves maintaining copies of written communication and e-mails.

The trend at large universities is the creation of central computer-discipline offices, referred to as network-ethics offices at some universities.  According to some universities that have already established central computer-discipline offices, such as University of Maryland, University of Minnesota-Saint Cloud, and Northeastern University, an advantage these computer-discipline offices offer is the integration of security and education.  These universities have found that shutting down students’ access alone is not effective.  The creation of computer-discipline offices enable these institutions to have face-to-face contacts with the students committing the violations, during which moral and legal issues surrounding the students’ actions can be discussed.  These universities are also able to better track students in order to refer repeated offenders to campus judicial authorities or police.

Other Practices

During our visits and interviews, we also inquired about practices that UW System institutions believe have helped to limit or deter copyright infringement.  UW System institution officials reported the following practices that have had some impact on efforts to reduce the incidence of copyright infringement:

· Migrating Software to the Server:  A number of UW System institutions have moved from purchasing individual licenses to enterprise licenses for popular software products, such as Adobe and Microsoft.  These software products are installed on the server.  Moving to enterprise licensing has reduced software costs and has enabled UW System institutions to limit unauthorized access and, in turn, has helped to control unauthorized installation of these products.

· Centralizing Software Purchases:  UW-Green Bay centralizes all university software purchases.  Information technology staff are responsible for installing the software.  Centralizing software purchases enables UW-Green Bay to limit unauthorized installation of software on university-owned computers.

· Using a Network Traffic Controlling Device:  Most, if not all, UW System institutions have struggled with increased demand for bandwidth.  In an effort to more fairly distribute the limited bandwidth, a number of UW System institutions, including UW-Eau Claire, Green Bay, La Crosse, Madison, Platteville, River Falls, and Whitewater, installed a Packeteer PacketShaper or similar device to shape network traffic.  The device makes sure there is adequate bandwidth for legitimate uses, such as web browsing and email.  At the same time, the device reduces the bandwidth available for other uses, such as peer-to-peer file sharing, which results in slower transmission.  At UW-Madison, staff we interviewed believe the slower rate of transmission has deterred students from file sharing, which accounts for a significant proportion of alleged copyright infringement incidents.

· Wiping Student Computer Lab Hard Drives:  A number of UW System institutions, including UW-La Crosse, Milwaukee, Stout, and Stevens Point, regularly wipe the hard drive contents of computers in student computer labs.  This action is typically taken at the end of the semester and helps to ensure that unauthorized software and files students may have installed during the semester are removed.

The timely actions when allegations of copyright infringement are received coupled with the various practices adopted by UW System institutions demonstrate a commitment to complying with federal copyright laws.  The actions and practices are consistent with other colleges and universities.

CONCLUSION

Based on our visits and interviews, UW System institutions have made significant efforts to comply with copyright laws and regulations, despite a rapidly changing environment and technology.  We found some unique policies, procedures, and practices that could be built upon to improve efforts to address copyright infringement issues.

Appendix

UW SYSTEM INSTITUTIONS COPYRIGHT-RELATED POLICIES

	UW INSTITUTION
	SOFTWARE
	LIBRARY RELATED
	COMPUTER USE
	OTHER

	Eau Claire
	
	
	Computer and Network Usage Guidelines (Revised 2001)
	UW-Eau Claire Institutional Copyright Policy – Policy on Fair Use of Copyrighted Works for Education and Research (Proposed 2001)



	Green Bay
	Policy on the Installation of Instructional Software in Student Labs (2001)
	Interlibrary Loan Copyright Policies/Procedures; Reserve Policies (2001); Special Collections Policies (2002)


	Student Usage and Computer Lab Policies (2001); Employee Acceptable Use Policy for Technology and the Internet; Student Acceptable Use Policy for Technology and the Internet

	Policies and Procedures for the Campus Web Site (2001)

	La Crosse
	
	Electronic Reserves Policy (2002)
	Policy on Use of University Information Technology Resources


	UW-La Crosse World Wide Web Policy Statement (1998)

	Madison
	
	UW-Madison Library Policy for Electronic Reserve Access to Published Copyrighted Materials (1996)


	Guidelines for Appropriate Use of UW-Madison Information Technology Resources; UseNet News Usage Policy 


	Photocopying Policy (1978); Dubbing Services and Policy (L&S)


	UW INSTITUTION
	SOFTWARE
	LIBRARY RELATED
	COMPUTER USE
	OTHER

	Milwaukee
	Software (Microcomputer) Use (1992)
	Music & Sound Recording Collection Copyright Policy
	Computer Policy and Guidelines; Computer Use Policies for the Department of Enrollment Services; Web/CWIS Policies; Policy and Guidelines for the Use of I&MT Systems (1990)


	Policies and Guidelines Concerning the Electronic Publication of Information (2000); Copyright Policy – Compliance and Fair Use (proposed); UW-M Bookstore Custom Published Course Packs

	Oshkosh
	
	Policy for Electronic Reserve Access to Published Copyrighted Materials (2001)
	UW-Oshkosh Statement of Acceptable Use of Computing Resources (1996);

ResNet Acceptable Use Policy


	UW-Oshkosh Web Policy and Procedures (Revised 2001)

	Parkside
	
	UW-Parkside Library Policy for Electronic Reserve Access to Published Copyrighted Materials (2001); UW-Parkside Collection Development Policy (2000)


	
	Web Policy – Policy #73 (2001)

	Platteville
	
	Plagiarism Prevention – UWP Library Guide (2003)


	Acceptable Use Policy for Information Technology (1998)
	Interlibrary Loan Copyright Restrictions (2003)

	River Falls (web search)
	Computer Software Use (1998)
	
	FredNet Acceptable Use Policy


	World Wide Web Policy


	UW INSTITUTION
	SOFTWARE
	LIBRARY RELATED
	COMPUTER USE
	OTHER

	Stevens Point
	
	
	UWSP Network Policies; Responsible Use of UWSP’s Remote Access Service (RAS)


	UWSP Guidelines for Web Presence (2000); University Store – Course Pack Policy (1998)

	Stout
	
	
	Acceptable Use of the Internet and Network Resource at UW-Stout (2000)
	UW-Stout Web Information Policy (proposed); UW-Stout Web Publishing Standards (proposed); Web Site Policy (1999)



	Superior
	
	Copyright and Reserves (1999); Collection Development Policy
	Guidelines for Appropriate Use of UW-Superior Information Technology Resources (2001)


	Practices for Copyright Compliance; Copyright Code of Conduct for Members of the Consortium of College and University Media Centers; UW-Superior Web Publishing Guidelines



	Whitewater (web search)
	
	Collection Development Policy (1995)
	Technology and Information Resources Policies (1997); UW-Whitewater Computing and Network Usage Policy (1997)


	Copyright Infringement Policy and Enforcement Procedures (2001); UW-Whitewater Policies on Electronic Publications (1997)

	Colleges
	UW Colleges Software Policy (Revised 2001)
	UW Center Libraries Collection Development Policy (Revised 1996)
	UW Colleges Computing and Networking Usage Guidelines (1997)


	UW Colleges Web Page Guidelines (proposed)

	Extension
	UW-Extension Software Policy (2003)
	
	UW-Extension Appropriate Use of Technology Policy (2002)
	UW-Extension Copyright Policy (1996); UW-Extension Current World Wide Web Policy Statement (2002)




UW-Milwaukee’s Intellectual Property Liaison Group coordinates education efforts about intellectual property.





UW System institutions we visited reported actual or alleged incidents of copyright infringement.





UW-Eau Claire and Stevens Point have appointed a campus copyright officer.





Significant copyright expertise exists within the UW System.





UW System institutions have adopted some copyright policies and these policies appear to be up to date.





The remedies for copyright infringement range from injunction to imprisonment.





Fair use is determined on a case-by-case basis using four factors.





Copyright law allows limited exceptions to the exclusive rights granted to the owner of copyrighted work.





Copyright law grants the owner of a copyrighted work certain exclusive rights.





The copyright law was revised and amended numerous times since it was first enacted in 1790.





A number of UW System institutions have established guidelines specific to electronic reserves.





UW-Madison, Stout, and Oshkosh have developed formal procedures for audio/visual duplication.








UW-Eau Claire and Whitewater have established formal take down procedures.
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